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BOOK REVIEWS 821 

Cases on Civil Procedure. Selected and annotated by William H. Loyd, 

Professor of Law in the University of Pennsylvania. The Bobbs-Merrill 

Company, Indianapolis, 191 7. Pp. 949. 

This is not a case book on pleading or on practice. It covers the general 
field in which they are both included, presenting cases on what may be called 
the substantive part of adjective law. Mr. Loyd has selected for especial treat- 
ment the topics of Courts, Parties, Actions, Trial, Judgment, Execution, and 
Appeal and Error ; he excludes Pleading as being amply treated in other 
collections on the common law and code varieties, between which an instructor 
must choose, and, after commencement of actions, except for a few cases on 
statement of claim, he leaps directly to the subject of trial and the subsequent 
steps in an action. This leaves him free to devote more space and detail to 
the later stages of a contentious proceeding, to which the minds of students 
have hitherto been insufficiently directed, and enables him to present a com- 
pilation whose range, in one volume, is probably unique. 

For the cases on post-trial procedure the book ought to be of service to 
practitioners as well as students ; the volume of decisions the courts are ren- 
dering on those points is the best proof that it is a subject of which the 
essentials are not clearly perceived by the average lawyer. 

But after all a case book is for students, and their needs should be the 
guiding principle in selection. Mr. Loyd has consistently kept that thought 
before him. There is a merciful minimum of black letter law, for however 
valuable and romantic are those landmarks of jurisprudence in the year books, 
they occasion students at the school age little more than mystification and 
conjectural distress; the compiler is to be thanked for not yielding to the 
attractive temptation before every solid historian of civil procedure to make 
much of his knowledge of early beginnings. In place of these cases Mr. Loyd 
furnishes an ample substitute in printing many in which "the essay that goes 
with the decision" (to quote the familiar phrase of Dean Lewis) lucidly 
reviews the history and authorities of the subject. But he has also inserted 
a sufficient number of cases themselves raising points of difficulty to accom- 
plish both objects of a case book — instruction for the lawyer's equipment, and 
exercise for his proficiency. 

Another concession to law school students for which Mr. Loyd will be 
devoutly thanked is the frequent and consistent reference in the footnotes 
at the commencement of each topic to all the standard text books of real 
value, with enumeration of chapter and section in point. This will be a great 
assistance, especially to first-year men, who are usually plunged into a morass 
of cases on civil procedure without knowledge of either legal principles or 
legal lingo to which to cling. The case system at best leaves on a student's 
mind a picture of any field of law exceedingly patchy and impressionistic; it 
must be recognized even by its most passionate admirers that case-law needs 
some corrective. Perhaps Mr. Loyd's method will furnish it without unduly 
offending the irreconcilables, some of whom profess to look upon all text- 
books with suspicion, if not with contempt, and, at least in class, affect com- 
plete ignorance of their existence. Besides referring to text-books Mr. Loyd 
makes frequent reference to the wealth of monographs contained in law 
review publications. 
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The footnotes also offer frequent quotations from American codes such 
as those of New York and California, and citations to still others, to illustrate 
the manner in which statutes have met the obstacles presented by the common 
law. These are valuable, too, for stirring up in the minds of future practi- 
tioners the thought that other jurisdictions than their own may well be 
regarded with profit for the improvement of deficiencies that arise in the local 
practice machinery. Especially helpful in this regard are Mr. Loyd's careful 
and accurate references all through the book to details of English practice — a 
system which is more and more being recognized as the model that all Ameri- 
can states must follow as inevitably as they did the New York code of 1848. 
He cites many rules by number, quotes fully from others, and always supplies 
decisions of the English court in exegesis. A careful reading of these refer- 
ences by one familiar with the English rules reveals the fact that they are 
always reliable and apt, and show a thorough comprehension of the method 
of the English practice. A few English citations might usefully be added, 
such as to the practice of making declaratory orders (page 33), a partnership 
suing and being sued under the firm name (page 40), the functions of the 
official referee (page 338), third party procedure (page 613), etc. 

How refreshing an influence the study of the English rules can be is well 
illustrated by two cases in the book, on the subject of prejudicial error. In 
the first, Bindbeutal v. St. Ry. Co. (page 890), a Missouri appellate court 
tortures both language and logic into the conclusion that error in a record 
must be presumed to be prejudicial, and the footnotes give an appalling array 
of state courts in accord; in the second, a federal judge in Press Pub. Co. v. 
Monteith (page 893), refers to the English rule that: "A new trial shall not 
be granted on the ground of the misdirection of the jury or of the improper 
admission or rejection of evidence, unless in the opinion of the court to which 
the application is made, some substantial wrong or miscarriage of justice has 
been thereby occasioned on the trial," and he declares it to be "the more 
rational and enlightened view" that prejudice must be shown to be substantial, 
not merely presumed. 

There is a useful short appendix of forms ancient and modern. 

Samuel Rosenbaum. 



